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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  7 

Commission  Alteration  of  Contract 
Market  Rules  Governing  Addition  of 
Delivery  Months 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Adoption  of  Final  Rules. 

summary:  This  Commodity  Futures 
Trading  Commission  regulation  has 
altered  Rules  3202(A)  and  3602(A)  of  the 
Chicago  Mercantile  Exchange  (CME) 
and  Rule  1805.01  of  the  Board  of  Trade 
of  the  City  of  Chicago  (CBT).  The 
Commission  has  altered  these  contract 
market  rules  to  require  explicitly  that 
the  determination  of  either  exchange  to 
schedule  new  or  additional  delivery 
months  in  13-Week  United  States 
Treasury  and  One-Year  United  States 
Treasury  Bill  futures  contracts  or  20- 
Year  United  States  Treasury  Bond 
futures  contracts  must  be  submitted  to 
the  Commission  for  review. 

EFFECTIVE  DATE:  July  24, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theodore  W.  Urban,  Deputy  Director, 
Division  of  Trading  and  Markets,  2033  K 
Street,  N.W.,  Washington,  D.C.  20581, 
Telephone:  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Commission  recently  has 
observed  the  attempts  of  the  CME  and 
the  CBT  to  expand  substantially 
(approximately  double)  the  delivery 
months  in  which  they  currently  trade 
futures  contracts  in  13-Week  United 
States  Treasury  Bills  (“90-day  or  13- 
Week  T-Bills”)  and  20-Year  United 
States  Treasury  Bonds  (“long  term  or  20- 
year  T-Bonds”),  respectively.  Neither 
contract  market  submitted  rules  or 
resolutions  to  the  Commission  to  effect 
its  actions  to  list  and  trade  additional 
delivery  months  before  the  actions 
became  effective  and  trading 
commenced  in  these  contracts.  Thus,  the 
Commission  did  not  have  the 
opportunity  provided  under  Section 
5a(12)  of  the  Commodity  Exchange  Act 
(Act)  and  regulation  1.41, 17  CFR  1.41 
(1979),  thereunder  to  approve  these 
contract  market  rules  or  to  consider 
whether  review  of  these  rules  was 
appropriate.’ 

*  The  actions  of  the  contract  markets  in  listing 
and  trading  additional  delivery  months  without  any 
submission  to  the  Commission  under  Section  Sa(12) 
of  the  Act  and  regulation  1.41  are  currently  the 
subject  of  civil  actions  instituted  by  the 
Commission.  Commodity  Futures  Trading 


In  particular,  on  May  21, 1980,  the 
CME  Board  of  Governors  adopted 
Resolution  80.374,  which  authorized  the 
listing  of  90-day  T-Bill  contracts  for 
delivery  in  the  months  of  October  1980. 
January  1981,  April  1981,  July  1981, 
October  1981,  January  1982  and  April 
1982;  i.e.,  those  months  which  comprise 
the  “January  Cycle”.  These  new  months 
were  in  addition  to  contracts  in  the 
delivery  months  of  December,  March, 
June,  and  September  (“December  cycle”) 
which  the  CME  historically  had  traded 
since  it  was  first  designated  as  a 
contract  market  in  90-day  T-Bills.* 
Pursuant  to  this  Resolution,  the  CME 
Executive  Committee  acted  on  June  30, 
1980  to  authorize  the  initiation  of  trading 
in  these  new  months  commencing  on 
July  2, 1980  and  trading  in  fact 
commenced  on  that  date.  The  CME  did 
not  submit  either  Resolution  80.374  or 
any  memorialization  of  the  Executive 
Committee’s  action  of  June  30, 1980  to 
the  Commission  for  notification 
purposes  under  Section  5a(l)  of  the  Act, 
for  prior  approval  under  Section  5a(12) 
of  the  Act  and  regulation  1.41(b),  or  for 
consideration  under  regulation  1.41(c). 

Similarly,  on  July  2, 1980,  the  Financial 
Instruments  Committee  of  the  CBT 
adopted  a  Resolution  by  which  it 
determined,  effective  July  3, 1980,  to  list 
long-term  T-Bond  futures  contracts  for 
delivery  in  the  months  of  August  1980, 
November  1980,  February  1981  and  May 
1981;  i.e.,  those  months  which  comprise 
the  “August  cycle”,  in  addition  to  the 
delivery  months  of  the  September  cycle 
(September,  December,  March  and  June) 
in  which  it  had  been  trading  since 
initially  designated.*  On  July  3, 1980. 
before  the  commencement  of  trading  in 
the  new  delivery  months,  the  CBT,  by 
Resolution,  deferred  the  effective  date 
for  the  commencement  of  trading  in  the 
August  cycle  until  further  notice. 

On  July  11, 1980,  the  day  after  a 
hearing  conducted  by  the  Commission 
concerning  the  possible  listing  of  new 
delivery  months,  the  CBT  reconsidered 
its  determination  to  defer  the  effective 
date  for  commencement  of  trading  in  the 
new  delivery  months  of  its  long-term  T- 
Bond  contract.  In  lieu  of  fiurther  deferral, 
the  CBT  authorized  trading  to 
commence  that  morning  and,  as 

Commission  v.  Board  of  Trade  of  the  City  of 
Chicago.  (No.  8(>-C-3625,  N.D.  Ill.)  July  14. 1980; 
Commodity  Futures  Trading  Commission  v.  Chicago 
Mercantile  Exchange.  (No.  80-C-3626.  N.D.  Ill.)  July 
14. 1980. 

The  Commission  initially  designated  the 
International  Monetary  Market  of  the  Chicago 
Mercantile  Exchange  (“IMM”)  as  a  contract  market 
in  the  13-Week  T-Bill  contract  on  November  26. 

1975. 

®The  Commission  designated  the  CBT  as  a 
contract  market  in  long-term  T-Bonds  on  August  2. 
1977. 


authorized,  such  trading  commenced  in 
the  new  delivery  months  10:00  AM  CDT 
on  the  morning  of  July  11, 1980.  The 
Commission  was  not  provided  with  any 
opportunity  under  Section  5a(12)  of  the 
Act  or  regulation  1.41  to  consider  a 
submission  by  the  CBT  with  respect  to 
this  action. 

Both  exchanges  took  action  under 
contract  market  rules  which  do  not 
explicitly  require  that  the  contract 
market  submit  such  actions  for  review 
by  the  Commission.  CME  Rule  3202A 
provides,  with  respect  to  its  13-Week  T- 
Bill  contract  that; 

Futures  contracts  shall  be  scheduled  for 
trading  during  such  hours  and  delivery  in 
such  months  as  may  be  determined  by  the 
Board  of  Governors. 

CME  Rule  3602(A)  contains  identical 
language  with  respect  to  delivery 
months  in  the  CNffi’s  One-Year  United 
States  Treasury  Bill  futures  contract 
(“One-year  T-Bills”).^  Similarly,  CBT 
Rule  1805.01,  pertaining  to  its  long-term 
T-Bond  contract  provides  that: 

Trading  in  long  term  U.S.  Treasury  Bonds 
may  be  conducted  in  the  current  month  and 
any  subsequent  months  as  determined  by  the 
Financial  Instruments  Committee  or  the 
Board. 

In  view  of  the  actions  by  the  CME  and 
CBT  to  list  new  contracts  months 
without  submitting  notice  to  the 
Commission  of  such  actions,  the 
Commission,  on  July  3, 1980.  delivered 
by  hand  a  letter  to  the  CME  requesting, 
pursuant  to  Section  8a(7)  of  the  Act,  that 
it  alter  or  supplement  Rule  3202(A)  and 
Resolution  80.374,  as  well  as  Rule 
3602(A)  pertaining  to  the  One-year  T-Bill 
contract.  On  the  same  date,  the 
Commission  delivered  by  hand  a  similar 
letter  to  the  CBT,  by  which  it  requested 
that  the  CBT  alter  or  supplement  Rule 
1805.01  and  the  resolutions  adopted  by 
its  Financial  Instruments  Committee 
which  authorized  the  addition  of  new 
delivery  months  in  the  CBT's  long-term 
T-Bond  contract,®  The  Commission 
basically  requested  the  contract  markets 
to  amend  their  rules  expressly  to  limit 

‘'The  Commission  designated  the  CME  as  a 
contract  market  for  One-year  T-Bills  on  August  25. 
1978.  Following  the  pattern  in  its  13-Week  T-Bill 
contract,  trading  months  in  the  One-year  T-Bill 
contract  historically  have  been  scheduled  only  in 
the  December  cycle.  To  date,  the  Commission  is  not 
aware  of  any  action  or  intent  by  the  CME  to  list  any 
additional  delivery  months  for  trading  in  the  One- 
year  T-Bill  contract. 

’‘Notice  of  the  Commission's  request  to  both 
exchanges  and  of  the  opportunity  for  comment  and 
public  hearing  was  published  in  the  Federal  Register 
(45  FR  45996  (July  8. 1980)).  In  addition,  the 
Commission  on  July  3. 1980  delivered  copies  of  the 
letter  by  which  it  requested  the  CME  to  alter  its 
rules  to  CME  member  firms  which  had  cleared 
transactions  in  the  new  delivery  months  of  the  90- 
day  T-Bill  contract  executed  on  July  2. 1980. 
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the  delivery  months  in  the  futures 
contracts  in  question  to  the  months  they 
historically  had  traded,  to  provide 
explicitly  that  the  addition  of  new 
months  was  subject  to  Commission 
review,  and,  in  the  case  of  the  CME,  to 
limit  trading  in  the  newly-listed  cycle  to 
liquidation  only. 

Both  contract  markets  were  advised 
by  the  Commission  in  their  respective 
letters  that,  if  they  did  not  submit  by 
July  7, 1980,  rules  effecting  the  changes 
that  the  Commission  had  requested,  the 
Conunission  would  hold  public  hearings 
on  July  10, 1980  to  determine  whether, 
under  Section  5a(12)  of  the  Act,  to 
disapprove  the  rules  and  resolutions 
cited  by  the  Commission,  or  whether, 
under  Section  8a(7)  of  the  Act,  to  alter  or 
supplement  those  rules  or  resolutions  as 
requested  by  the  Commission  in  its 
letter.  Neither  contract  market  made  the 
changes  requested  by  the  Commission. 

Accordingly,  the  Commission, 
consistent  with  the  concerns  expressed 
in  its  July  3, 1980  letter,  held  a  public 
hearing  at  10:00  a.m.  on  July  10, 1980  to 
consider  possible  Commission  action 
with  respect  to  the  CME  rules  and 
resolutions  and  to  receive  oral  or 
written  data,  views  and  arguments  from 
the  CME  and  other  interested  persons.* 
A  second  public  hearing  was  held  at 
2:00  p.m.,  July  10, 1980  to  consider 
essentially  the  same  issues  with  respect 
to  the  CBT  rule  and  resolutions  and  to 
receive  oral  or  written  data,  views  and 
arguments  from  the  CBT  and  other 
interested  persons. 

At  the  hearing  to  consider  the  CME 
rules  and  resolutions,  the  CME  asserted 
that  the  listing  of  contract  months  is  a 
matter  committed  to  the  discretion  of  its 
Board  of  Governors  and  that  it  has  been 
CME's  standard  practice  to  add  new 
delivery  months  and  extend  contract 
cycles  in  existing  months  without 
notifying  the  Commission  in  advance  for 
approval  under  Section  5a(12}  of  the  Act 
or  consideration  of  whether  such  review 
was  necessary  under  Commission 
regulation  1.41(c).’ The  CME  further 
contended  that  the  Commission’s 
approval  of  a  rule  that  does  not  specify 
months  listed  for  trading  entitles  the 
contract  market  to  list  new  months 
without  making  any  submission  to  the 
Commission.  Further,  the  CME  stated  its 
belief  that  according  to  the  terms  of 
Rules  3202A  and  3602A  it  was  not 


‘Following  the  contract  markets'  refusal  to  make 
the  requested  changes,  the  Commission,  on  July  7, 
1980,  sent  each  contract  market  a  letter  restating  the 
purpose  of  the  hearings  to  be  held  on  July  10, 1980 
and  describing  the  procedures  to  be  followed  by 
participants  in  those  hearings. 

’Transcript  of  Public  Hearing  In  re  Chicago 
Mercantile  Exchange,  July  10, 1980  ("CME 
Transcript”)  at  25  and  68. 


necessary  for  the  CME  to  adopt  any 
amendments  to  list  diHerent  or 
additional  trading  months.  The  CBT 
took  a  similar  position  in  its 
presentation  at  the  hearing  on  July  10, 
1980.*  Both  contract  markets  also  raised 
objections  to  the  procedures  which  the 
Commission  employed  in  conducting 
these  rulemaking  proceedings.  The 
Commission  addresses  those  objections 
below. 

In  addition  to  presentations  by  the 
two  contract  markets,  the  Commission 
received  written  statements  from  both 
the  Department  of  the  Treasury 
("Treasury”)  ®  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("FRB”).‘®  Representatives  of 
both  agencies  presented  the  written 
statements  at  each  hearing  and  were 
available  to  respond  to  questions  from 
Commissioners  present  at  the  hearing 
and  from  the  Commission’s  staff.  The 
Treasury  commented  in  its  letters  that 
the  actions  of  the  CME  and  CBT  raised 
“serious  questions  about  the  adequacy 
of  the  present  regulatory  structure,  the 
appropriate  degree  of  competition 
among  the  exchanges,  and  the  potential 
adverse  impact  of  Treasury  futures  on 
the  management  of  the  public  debt.” 
Further,  the  Treasury  stated  its 
understanding  that  exchanges  "would 
not  overlap  in  their  delivery  months” 
and  that  thus  “there  would  be  no 
exacerbation  of  both  deliverable  supply 
problems  and  the  special  problems  in 
the  areas  of  surveillance  and  emergency 
procedures  created  by  overlapping 
futures  contracts.” 

The  FRB  stated  its  understanding  that 
“because  of  the  sizable  number  of 
Treasury  futures  contracts  now  trading, 
FTC  approval  is  required  not  only  to 
begin  trading  on  entirely  new  contracts 
but  also  to  add  delivery  months  to  old 
contracts — even  where  the  specification 


•  Transcript  of  Public  Hearing  In  re  Board  of 
Trade  of  the  City  of  Chicago,  July  10, 1980  ("CBT 
Transcript")  at  9-12.  On  July  11, 1980  the  CBT 
submitted  a  supplement  to  the  oral  and  written 
statements  which  it  presented  on  July  10, 1980. 

“The  Treasury  submitted  two  letters  which 
addressed  its  concerns  with  the  actions  of  the  CME 
and  the  CBT,  respectively.  Letters  dated  July  9. 1980 
from  Deputy  Secretary  of  the  Treasury  Robert 
Carswell  to  Chairman  James  M.  Stone  of  the 
Commission.  On  July  11, 1980,  the  Treasury 
supplemented  the  record  in  the  CBT  proceeding  by 
submitting  a  letter  from  John  E.  Schmidt,  Deputy 
Assistant  Secretary  of  the  Treasury  to  John  L 
Manley,  Director  of  the  Commission's  Division  of 
Trading  and  Markets,  who  presided  at  the  hearing, 
concerning  the  basis  of  the  Treasury's 
understanding  that  the  CBT  would  confine  its  20- 
year  T-Bond  trading  to  delivery  months  in  its 
September  cycle. 

'“The  FRB  submitted  one  letter  which  expressed 
its  concerns  with  respect  to  the  actions  of  both  the 
CME  and  CBT.  Letter  dated  July  9. 1980  from 
Chairman  Paul  A.  Volcker  of  the  FRB  to  Chairman 
Stone  of  the  Commission. 


of  such  contracts  may  have  been  very 
broad  when  first  authorized  during  the 
initial  stages  of  financial  futures  market 
development.  The  key  reason  a  current 
GFTC  review  is  needed  is  to  assure  that 
new  contracts  and  added  delivery  dates 
on  old  contracts  do  not  build  a  potential 
for  delivery  that  is  too  large  relative  to 
the  supply  of  cash  market  seciuities 
readily  available.” 

No  additional  written  comments  were 
received  nor  did  any  other  interested 
person  appear  at  either  hearing. 

n.  Objections  to  Commission's 
Rulemaking  Procedures 

The  CME  and  the  CBT  both  have 
raised  several  objections  to  the 
procedures  used  by  the  Commission  in 
this  proceeding.  The  CME  raised  these 
objections  by  way  of  letters,  motions 
and  statements  prior  to  and  at  the  public 
hearing.**  The  CBT  raised  similar 
objections  and  specifically  incorporated 
the  objections  of  the  CME  as  its  own.*’* 
'The  Commission  has  considered  these 
objections  and  finds  them  to  be  without 
merit. 

A.  Procedural  Objections 

The  CME  raised  several  procedural 
objections  to  the  hearing  conducted  by 
the  Commission  on  July  10, 1980.  Among 
other  things,  the  CME  asserted  that  it 
had  a  right  to  an  impartial  hearing 
officer,  to  receive  a  formal  statement  of 
the  “charges”,  to  cross-examine  and  to 
summon  witnesses  (including  members 
of  the  Commission’s  stafi),  and  to 
require  production  of  documents. 

'This  proceeding  was  initiated  by  the 
Commission  in  order  to  gather  facts  and 
obtain  views  from  the  contract  markets 
involved  and  other  interested  persons 
relevant  to  its  determination  whether  to 
alter  or  disapprove  contract  market 
rules  pursuant  to  Section  8a(7)  or  5a(12) 
of  the  Act.  A  proceeding  conducted 
under  these  provisions  is  informal  in 
nature;  it  does  not  attempt  to  determine 
whether  any  person  has  violated  a 
provision  of  the  Act  or  the  Commission’s 
Regulations  thereunder.  Accordingly, 
the  rights  associated  with  formal 
adjudications  are  inapplicable  to  a 
Commission  proceeding  under  these 
provisions.** 


"See,  e.g„  letter  dated  July  8, 1980  from  Jerrold  E. 
Salzman,  Counsel  to  the  CM&  to  Ms.  Jane  K. 
Stuckey,  Secretary  of  the  Commission  (hereinafter 
the  “July  8, 1980  Salzman  letter”)  and  CME 
-  Transcript  at  8-19. 

’“See,  e.g„  CBT  Transcript  at  6-7. 

See  generally.  United  States  v.  Florida  East 
Coast  Railway  Co„  410  U.S.  224  (1973);  Ethyl 
Corporation  v.  Environmental  Protection  Agency, 

541  F.2d  1  (D.C.  Cir.  1976),  cert  denied,  426  U.S.  941 
(1978).  The  fact  that  a  particular  contract  market  is 
the  sole  subject  of  a  Srction  5a(12)  or  8a(7) 

Footnotes  continued  on  next  page 
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Indeed,  Congress  clearly  confirmed  its 
intent  that  Section  5a(12)  and  8a(7) 
proceedings  generally  be  governed  by 
informal  rulemaking  procedures.  During 
the  Congressional  hearings  in  1978  on 
the  reauthorization  of  the  Commission, 
the  CBT  urged  Congress  to  amend 
various  sections  of  the  Act,  including 
Sections  5a(12]  and  8a(7),  to  require  the 
Commission  to  conduct  hearings  under 
those  sections  “on  the  record”.  Le.,  to 
require  such  hearings  to  be  conducted  in 
accordance  with  Sections  554,  556  and 
557  of  the  Administrative  Procedure  Act 
applicable  to  adjudicatory  proceedings 
and  to  certain  rulemakings  required  to 
be  conducted  “on  the  record”.** The 
Commission  took  the  position  that 
proceedings  under  Sections  5a(12)  and 
8a  (7)  were  in  the  nature  of  rulemaking 
and  should  generally  be  governed  by 
informal  procedures.*®  Congress  agreed 
with  the  Commission’s  position  and 
declined  to  amend  these  sections  as 
requested  by  the  CBT.*®  In  this 
proceeding  the  Commission  has 
determined  to  alter  contract  market 
rules  under  Section  8a(7).  In  doing  so  the 
Commission  has  made  precisely  the  type 
of  policy  judgments  inherent  in  the 
rulemaking  process.*^ 

Moreover,  the  CME’s  argument  that 
an  adjudicatory-type  hearing  is  required 
ignores  not  only  the  governing  statutory 
provisions  of  the  Commodity  Exchange 
Act,  but  is  flatly  at  odds  with  controlling 
case  law.  In  addressing  the  procedures 
which  should  be  employed  in  informal 
rulemaking,  the  Supreme  Court  has  held 
that  a  court  may  not  require  an 
administrative  agency  to  utilize 
procedures  in  informal  proceedings  in 
addition  to  those  expressly  required  by 
Section  553  of  the  Administrative 


Footnotes  continued  from  last  page 
proceeding  does  not,  in  and  of  itself,  mandate  the 
use  of  adjudicatory  procedures  under  the 
Administrative  Procedure  Act  See,  e.g.,  Hercules, 
Inc.  V.  Environmental  Protection  Agency,  596  F.2d 
91  (D.C.  Cir.  1978). 

**See  Hearings  on  the  Reauthorization  of  the 
Commodity  Futures  Trading  Commission  (S.  2391) 
Before  the  Subcommittee  on  Agricultural  Research 
and  General  Legislation  of  the  Senate  Committee 
on  Agriculture,  Nutrition,  and  Forestry,  95th  Congn 
2d  Sess.  Pt.  n,  504  (1978);  Hearings  on  HR.  10285 
Before  the  Subcommittee  on  Conservation  and 
Credit  of  the  House  Committee  on  Agriculture,  Ser. 
No.  95-^.  95th  Cong.,  2d  Sess.  282. 

Hearings  on  HR.  10285  Before  the 
Subcommittee  on  Conservation  and  Credit  of  the 
House  Committee  on  Agriculture,  Ser.  No.  95-QQ, 
95th  Cong.,  2d  Sess.  590-592  (testimony  of  William 
T.  Bagley,  then  Chairman  of  the  Commission). 

'*See  S.  Rep.  No.  850, 95th  Cong.,  2d  Sess.  29 
(1978). 

'’See  5  U.S.C.  S  551(4)  (1976).  See  generally. 
United  States  v.  Florida  ^st  Coast  Railway  Co., 
supra  410  U.S.  224. 


Procedure  Act.** The  court  explained 
that  “[rjeviewing  courts  are  generally 
not  free  to  impose  [additional 
procedural  rights]  if  the  agencies  have 
not  chosen  to  grant  them”,*® and  stated 
that  agencies  “  ‘should  be  free  to  fashion 
their  own  rules  of  procedure  and  to 
pursue  methods  of  inquiry  capable  of 
permitting  them  to  discharge  their 
multitudinous  duties’.”  “  In  light  of  these 
principles,  the  Commission,  in 
conducting  this  proceeding,  clearly  was 
not  compelled  to  follow  procedures 
other  than  those  prescribed  under 
Section  8a(7)  of  the  Act. 

Accordingly,  the  contract  markets’ 
objections  with  respect  to  the  right  of 
cross-examination,  to  call  witnesses,  to 
require  an  Administrative  Law  Judge  to 
chair  the  hearing  and  to  require  the 
Commission  to  produce  documents  are 
denied.  Similarly,  their  motions  for  a 
“formal  statement  of  charges”  is 
denied.®* 

Just  prior  to  presentation  of  its 
statement  at  the  hearing,  the  CME 
requested  access  to  documents  which 
the  Commission  intended  to  consider 
during  the  proceeding,  so  that  the  CME 
might  respond  to  those  documents  in  its 


*•  Vermont  Yankee  Nuclear  Power  Corp.  v. 

Natural  Resources  Defense  Council,  Inc.,  435  U.S. 

519  (1978). 

'•Id.  at  524. 

••Id.  at  543,  quoting  Federal  Communications 
Commission  v.  Schreiber,  381  U.S.  279,  290  (1975); 
Federal  Communications  Commission  v.  Pottsville 
Broadcasting  Co.,  309  U.S.  134, 143  (1940).  See  also 
Belenke  v.  Securities  and  Exchange  Commission, 

606  F.2d  193, 198-199  (7th  Cir.  1979)  and  Illinois  v. 
Nuclear  Regulatory  Commission,  591  F.2d  12, 14-16 
(7th  Cir.  1979). 

*'  Under  Section  8a(7)  of  the  Act  the  Commission 
is  required  only  to  make  an  “appropriate  request  in 
writing  to  a  contract  market  that  such  contract 
market  effect  on  its  own  behalf  specified  changes  in 
its  rules  and  practices"  and  "after  appropriate 
notice"  to  commence  a  proceeding  to  determine 
whether  to  alter  or  supplement  the  rules.  In  its  July 
3, 1980  letters,  the  Commission  provided  both  the 
CME  and  the  CBT  with  a  statement  of  its  concerns 
and  the  manner  in  which  it  requested  that  the 
contract  markets  alter  and  supplement  their  rules. 
That  letter  also  informed  each  contract  market  that 
if  it  failed  to  conform  its  rules  to  the  Commission's 
request  a  public  hearing  would  be  held  on  July  10, 
1980.  As  noted  above,  that  letter  was  supplemented 
by  a  notice  published  in  the  Federal  Register  and 
copies  of  the  July  3, 1980  letter  to  the  CME  were 
distributed  to  all  clearing  members  who  held 
positions  in  the  January  cycle  of  13-week  T-Bills  as 
of  July  2, 1980.  No  such  distribution  was  made  to 
COT  clearing  members  who  held  positions  in  the 
January  cycle  of  13-week  T-Bills  as  of  July  2, 1960. 

No  such  distribution  was  made  to  COT  clearing 
members  since  the  COT  had  not  commenced  trading 
in  the  February  cycle  long-term  T-Bonds  at  that 
time.  The  foregoing  actions  of  the  Commission 
afforded  the  contract  markets  more  than  adequate 
notice  of  this  proceeding  and  specifically  refute  the 
CME's  objections  that  the  Commission  violated  the 
provisions  of  Commission  regulation  13.3, 17  CFR 
S  13.3  (1979),  by  not  publishing  notice  of  the 
proceeding  in  the  Federal  Register  or  serving 
personally  those  who  are  subjects  of  the  proceeding. 


presentation.®®  Specifically,  the  CME 
requested  documents  concerning  any 
understanding  by  government  agencies 
regarding  non-proliferation  of  trading  in 
certain  futures  contracts,  the 
Commission’s  decision  to  initiate  this 
proceeding,®*  and  documents  in  support 
of  any  order  directing  the  amendment  of 
CME  rules  and  resolutions.  As  with  any 
rulemaking  proceeding,  all  substantive 
documents  on  which  the  Commission’s 
action  is  based  are  public  documents, 
available  to  the  CME,  and  are  part  of 
this  record.  There  is  no  requirement, 
however,  that  they  be  produced  at  the 
moment  the  CME  presents  its  own 
statement.®* 

The  CME  also  contended  that  the 
Commission  must  prove  and  permit  the 
CME  to  rebut  that  it  is  necessary  or 
appropriate  for  the  protection  of  persons 
using  the  markets  and  to  insure  fair 
trading  that  the  CME  alter  or 
supplement  its  rules.  In  informal 
rulemfdcing,  however,  an  agency  acts  as 
a  fact  gatherer,  applying  its  expertise  to 
determine  whether  a  rule  or- 
modification  of  an  existing  rule  is 
needed.  The  only  burden  on  the 
Commission  is  to  ensure,  as  it  has  done 
here,  that  its  action  is 

Reasonable  and  within  the  range  of 
authority  conveyed,  that  it  has  been 
formulated  in  the  manner  prescribed,  and 
that  the  disappointed  have  had  the 
opportunity  provided  by  Congress  to  try  to 
make  their  views  prevail.*® 

B,  Section  15  Considerations 

The  CME  also  objects  that  the 
Commission  has  failed  to  comply  with 
section  15  of  the  Act,  7  U.S.C.  19  (1976), 
because  it  failed  to  consult  with  the 
Department  of  Justice  in  this  matter.®® 
Section  15,  however,  does  not  require 
the  Commission  to  consult  with  any 


"See  e.g.,  CME  Transcript  at  13-19  and  the  July  8, 
1980  Salzman  letter. 

"Part  of  this  request  called  for  “a  transcription” 
of  the  Commission  meeting  which  resulted  in  the 
hearing.  That  decision,  however,  was  made  by 
Commission  seriatim  approval  under  regulation 
140.12, 17  CFR  140.12  (1979).  This  alternative 
previously  had  been  discussed  at  meetings  of  the 
Commission  at  which  the  alternatives  of  the 
Commission's  participation  in  a  civil  action  or 
participation  in  a  particular  case  of  formal  agency 
adjudication  were  also  discussed.  These  meetings 
were  closed  to  the  public  pursuant  to  5  U.S.C. 
552b(c)(10).  In  any  event,  the  meetings  did  not 
concern  the  substance  of  the  Commission's  findings 
in,  and  is  not  a  part  of  the  record  of,  this  proceeding. 

••Ethyl  Corporation  v.  Environmental  Protection 
Agency,  supra  541  F.  2d  at  52-53. 

••Automotive  Parts  and  Accessories  Association, 
Inc.  V.  Boyd,  407  F.  2d  330,  343  p.C.  Cir.  1968). 
Accord,  Citizens  to  Preserve  Overton  Park,  Inc.  v. 
VoIpe,  401  U.S.  402, 416  (1971). 

“See,  e.g.,  the  CME  July  9, 1980  Motion  appended 
to  the  July  8, 1980  Salzman  letter. 
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other  department  or  agency.®^  In 
adopting  these  regulations,  the 
Commission  has,  of  course,  considered 
its  responsibilities  under  Section  15  of 
the  Act.  That  section  provides  that  in 
approving  or  requiring  a  contract  market 
rule  the  Commission  shall  consider: 

The  public  interest  to  be  protected  by  the 
antitrust  laws  and  endeavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives  of  this  Act,  as  well  as  the  policies 
and  purposes  of  this  Act  *  *  *. 

One  fundamental  objective  of  the  Act 
is  to  insure  that  contract  market  rules 
comport  with  the  provisions  and  policies 
of  the  Commodity  Exchange  Act  and  the 
rules  thereunder.  The  Commission’s 
review  of  new  months  which  a  contract 
market  may  wish  to  list  for  trading, 
including  its  consideration  of  any 
possible  anticompetitive  effect  of  such 
trading,  may  delay  the  contract  market’s 
entry  into  a  particular  market.  While  the 
delay  itself  could  conceivably  have  an 
anticompetitive  impact  upon  a  contract 
market,  this  possibility  clearly  is 
outweighed  by  the  need  of  the 
Commission  to  review  contract  market 
rules. 

To  make  certain  that  in  every  instance  the 
rules  fully  protect  all  traders  and  the  public 
and  provide  for  orderly  trading  in  futures 
contracts.^* 

In  fact,  the  Commission’s  action  in 
altering  thesq  contract  market  rules 
should  further  the  purposes  of  Section  15 
of  the  Act  by  making  clear  that  all 
contract  markets  which  trade  futures 
contracts  on  government  securities  are 
on  an  equal  procedural  footing  in 
seeking  to  schedule  new  delivery 
months  in  these  contracts.  The 
Commission  is  not  in  any  way 
foreclosing  competitive  entry  into 
duplicative  trading  months,  but  is 
merely  assuring  the  appropriate  exercise 
of  its  statutory  authority  under  Section 
5a(12]  of  the  Act.  And,  as  discussed 
more  fully  below,  the  Commission  has  a 
particular  statutory  responsibility  to 
ensure  orderly  trading  of  futures 
contracts  involving  government 
securities,  such  as  those  involved  in  this 
proceeding. 

Accordingly,  none  of  the  objections 
raised  by  either  the  CME  or  the  CBT 
with  respect  to  procedures  or  Section  15 
considerations  poses  any  impediment  to 
the  Commission’s  determination  here  to 
alter  contract  market  rules  pursuant  to 
Section  8a(7)  of  the  Act. 


^’Compare,  Section  2(a)(8)(B],  Pub.  L.  95-405,  Sec. 
2(13),  92  Stat.  866-67  (1978). 

”H.  R.  Rep.,  No.  975,  93D  Cong.,  2d  Sess.  78  (1974) 
(statement  of  Dr.  Clayton  Yeutter,  then  Assistant 
Secretary  of  Agriculture). 


III.  Basis  for  Commission  Action  Under 
Section  8a(7)  of  the  Act 

In  1974,  Congress  vested  in  the 
Commission  the  authority  to  disapprove 
contract  market  rules  pursuant  to 
Section  5a(12)  of  the  Act  and  to  alter  or 
supplement  contract  market  rules 
pursuant  to  Section  8a(7)  of  the  Act.*® 
Upon  careful  consideration  of  the 
statements  of  the  CME  and  CBT 
presented  at  the  July  10, 1980  Hearing, 
other  written  statements  and  exhibits 
submitted  by  the  CME  and  CBT,  and  the 
written  and  oral  statements  of  other 
interested  persons  who  participated  in 
the  July  10, 1980  Hearing,  the 
Commission  has  determined  to  alter  the 
rules  of  the  CME  and  CBT  with  respect 
to  their  procedures  for  listing  new 
delivery  months  in  the  90-day  T-Bill, 
One-year  T-Bill  and  20-year  T-Bond 
contracts.  The  Commission  has 
determined  that  such  alterations  are 
necessary  and  appropriate  to  protect 
persons  “producing,  handling, 
processing  or  consuming’’  the  financial 
instruments  which  underlie  the  futures 
contracts  at  issue  here  as  well  as  to 
protect  the  interests  of  persons  trading 
those  contracts  and  to  insure  fair 
dealing  in  those  contracts.  These 
objectives  can  be  assured  only  through 
maintenance  of  the  integrity  of  the  rule 
review  process  established  by  Section 
5a(12)  of  the  Act. 

The  opportunity  for  Commission 
review  of  contract  market  rules  will 
enable  the  Commission  to  discharge 
fully  its  obligations  under,  and 


“Section  8a(7)  of  the  Act  empowers  the 
Commission:  to  alter  or  supplement  the  rules  of  a 
contract  market  insofar  as  necessary  or  appropriate 
by  rule  or  regulation  or  by  order,  if  after  making  the 
appropriate  request  in  writing  to  a  contract  market 
that  such  contract  market  effect  on  its  own  behalf 
specified  changes  in  its  rules  and  practices,  and 
after  appropriate  notice  and  opportunity  for  hearing, 
the  Commission  determines  that  such  contract 
market  has  not  made  the  changes  so  required,  and 
that  such  changes  are  necessary  or  appropriate  for 
the  protection  of  persons  producing,  handling, 
processing,  or  consuming  any  commodity  traded  for 
future  delivery  on  such  contract  market,  or  the 
product  or  bj^iroduct  thereof,  or  for  the  protection 
of  traders  or  to  insure  fair  dealing  in  commodities 
traded  for  future  delivery  on  such  contract  market. 
Such  rules,  regulations,  or  orders  may  specify 
changes  with  respect  to  such  matters  as: 

(A)  terms  or  conditions  in  contracts  of  sale  to  be 
executed  on  or  subject  to  the  rules  of  such  contract 
market; 

(B)  the  form  or  manner  of  execution  of  purchases 
and  sales  for  future  delivery; 

(C)  other  trading  requirements,  excepting  the 
setting  of  levels  of  margin; 

(D)  safeguards  with  respect  to  the  Bnancial 
responsibility  of  members; 

(E)  the  manner,  method,  and  place  of  soliciting 
business,  including  the  content  of  such  solicitations; 
and 

(P)  the  form  and  manner  of  handling,  recording, 
and  accounting  for  customers'  orders,  transactions, 
and  accounts  *  *  * 


contemplated  by.  Section  2(a)(8)(B)  of 
the  Act  as  well  as  to  assure  that 
proposed  contract  market  actions  do  not 
become  effective  unless  consistent  with 
the  purposes  of  the  Act  and  the  public 
interests  to  be  protected  thereby.  As 
discussed  below,  the  Commission 
believes  that  significant  concerns  have 
been  raised  by  the  Treasury  and  the 
FRB  that  underscore  the  importance  of 
Commission  consultation  with  those 
agencies  before  exchanges  are  permitted 
to  add  new  delivery  months  to  futures 
contracts  on  government  securities. 

Only  through  such  consultation  can  the 
Commission  ensure  that  the  actions  of 
the  contract  markets  in  listing  new 
months  do  not  pose  a  threat  of 
substantial  risk  or  harm  to  the  interests 
to  be  protected  under  Section  8a  (7)  of 
the  Act,  particularly  the  debt  financing 
and  management  requirements  of  the 
United  States  Government. 

A.  Regulatory  Scheme  of  Contract 
Market  Rule  Review 

Section  5a(12)  of  the  Act  requires  each 
contract  market  to  “submit  to  the 
Commission  for  its  approval  all  bylaws, 
rules,  regulations,  and 


“  Section  2(a)(8)(B)  of  the  Act  Pub.  L.  95-405 
S  2(13),  92  Stat.  866,  provides  in  relevant  part  that: 
(B)(i)  The  Commission  shall  maintain 
communications  with  the  Department  of  the 
Treasury,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Securities  and  Exchange 
Commission  for  the  purpose  of  keeping  such 
agencies  fully  infemned  of  Commission  activities 
that  relate  to  the  responsibilities  of  those  agencies, 
for  the  purpose  of  seeking  the  views  of  those 
agencies  on  such  activities,  and  for  considering  the 
relationships  between  the  volume  and  nature  of 
investment  and  trading  in  contracts  of  sale  of  a 
commodity  for  future  delivery  and  in  securities  and 
financial  instruments  under  ttie  jurisdiction  of  such 
agencies,  (ii)  When  a  board  of  trade  applies  for 
designation  as  a  contract  market  involving 
transactions  for  future  delivery  of  any  security 
issued  or  guaranteed  by  the  United  States  or  any 
agency  thereof,  the  Commission  shall  promptly 
deliver  a  copy  of  such  application  to  the  Department 
of  the  Treasury  and  the  Board  of  Governors  of  the 
Federal  Reserve  System.  The  Commission  may  not 
designate  a  board  of  trade  as  a  contract  market 
based  on  such  application  until  forty-five  days  after 
the  date  the  Commission  delivers  the  application  to 
such  agencies  or  until  the  Commission  receives 
comments  from  each  of  such  agencies  on  the 
application,  whichever  period  is  shorter.  Any 
comments  received  by  ^e  Commission  from  such 
agencies  shall  be  included  as  part  of  the  public 
record  of  the  Commission's  designation  proceeding. 
In  designating,  or  refusing,  suspending,  or  revoking 
the  designation  of  a  board  of  trade  as  a  contract 
market  involving  transactions  for  future  delivery 
referred  to  in  this  clause  or  in  considering  possible 
emergency  action  under  section  8a(9)  of  this  Act 
with  respect  to  such  transactions,  the  Commission 
shall  take  into  consideration  all  comments  it 
receives  from  the  Department  of  the  Treasury  and 
the  Board  of  Governors  of  the  Federal  Reserve 
System  and  shall  consider  the  effect  that  any  such 
designation,  suspension,  revocation,  or  emergency 
action  may  have  on  the  debt  financing  requirements 
of  the  United  States  Government  and  the  continued 
efficiency  and  integrity  of  the  underlying  market  for 
government  securities. 


51524 


Federal  Register  /  Vol.  45.  No.  150  /  Friday,  August  1,  1980  /  Rules  and  Regulations 


resolutions  *  *  *  which  relates  to 
terms  and  conditions  (in  futures 
contracts]  *  *  *  or  relate  to  other 
trading  requirements  *  *  The 
importance  which  Congress  attaches  to 
the  rule  review  process  was  emphasized 
in  1978,  when  Congress  amended 
Section  5a(12)  to  provide  for  notice  to 
the  public  prior  to  Commission  approval 
of  contract  market  rules  of  major 
economic  significance.**  Under  that 
amendment,  if  the  Commission 
determines  that  a  proposed  rule  is  of 
“major  economic  significance”  the 
Commission  must  publish  the  contract 
market’s  proposal  in  the  Federal 
Register  at  least  30  days  before 
Commission  approval.  The  sponsor  of 
the  amendment.  Representative  AuCoin, 
stated  that  the  amendment  was 
necessary  because  the  absence  of  a 
provision  for  public  notice  regarding 
proposed  rule  changes. 

Is  disturbing  when  one  considers  that  the 
Commission  is  a  public  agency  charged  with 
insuring  that  the  public  interest  is  adequately 
served  and  protected  in  rules  and  regulations 
promulgated  by  private  contract  markets.** 

The  Commission  has  implemented  its 
authority  under  Section  5a(12)  through 
the  adoption  of  regulation  1.41. 
Commission  regulation  1.41(a]  deHnes 
“rule”  as  “any  constitutional  provision, 
article  of  incorporation,  bylaw,  rule, 
regulation,  resolution,  interpretation, 
stated  policy,  or  instrument 
corresponding  thereto,  in  whatever  form 
adopted,  and  any  amendment  or 
addition  thereto  or  repeal  thereof,  made 
or  issued  by  a  contract  market,  or  by  the 
governing  board  thereof  or  any 
committee  thereof.”  Pursuant  to 
regulation  1.41(b)  all  proposed 
“reviewable  rules”,  i.e.,  those  rules 
which  relate  to  terms  and  conditions  of 
futures  contracts  or  other  trading 
requirements,*^  must  be  submitted  for 
Commission  review  at  least  thirty  days 
prior  to  their  proposed  effective  dates. 
To  facilitate  Commission  review, 
regulation  1.41(b)(3]  requires  that  each 
submission  of  a  proposed  reviewable 
rule  “(sjet  forth  an  explanation  *  *  * 
including  its  anticipated  effective  date 


*'  In  addition,  Section  5a(l)  of  the  Act  requires 
each  contract  market  to  “promptly  furnish  the 
Commission  copies  of  all  bylaws,  rules,  regulations, 
and  resolutions  made  or  issued  by  it  or  by  the 
governing  board  thereof  or  any  committee,  and  all 
changes  and  proposed  changes  therein,” 

"Pub.  L  9S-405  S  12  (Sept  30, 1978):  92  Stat,  871. 
”124  Cong.  Rec.  H7312  (daily  ed..  July  28. 1978). 
"Incorporating  the  language  of  Section  5a(12)  of 
the  Act  regulation  1.41(b)(2)  provides  that  "[t]he 
term  ‘reviewable  rule'  of  a  contract  market  means 
any  rule  of  a  contract  market  which  relates  to  terms 
and  conditions  in  contracts  of  sale  to  be  executed 
on  or  subject  to  the  rules  of  such  contract  market  or 
relates  to  other  trading  requirements  except  those 
relating  to  the  setting  of  levels  of  margin." 


and  purpose,  *  *  *  how  the  rule  fits  into 
the  contract  market's  scheme  of  self¬ 
regulation,  how  the  rule  furthers  the 
purposes  of  the  Act,  and  any  other 
information  which  may  be  benebcial  to 
the  Commission  in  analyzing  the 
proposed  reviewable  rule  *  * 

Regulation  1.41(c)  provides  an 
exemption  from  the  prior  approval 
requirement  of  Section  5a(12)  of  the  Act 
and  regulation  1.41(b)  for  any  proposed 
reviewable  rule  which  is  “operational  or 
administrative”  in  nature.**  Under 
regulation  1.41(d)  such  rules  must  be 
sutunitted  to  the  Commission  at  least 
ten  days  prior  to  their  proposed  effective 
dates,  or  within  such  shorter  period  of 
time  as  the  Commission  may  permit.  A 
proviso  in  regulation  1.41(c)  enables  the 
Commission  to  review  a  proposed 
operational  or  administrative 
reviewable  rule  according  to  the 
procedures  of  Section  5a(12)  of  the  Act 
and  regulation  1.41(b)  if  the  Commission 
determines  “[t]hat  the  purposes  of  the 
Act  appear  to  necessitate  Commission 
review  of  the  proposed  [reviewable]  rule 
prior  to  its  being  placed  into  effect  by 
the  contract  market.” 

B.  Commission’s  Obligation  To  Consult 
Other  Agencies 

The  context  in  which  the  contract 
markets  first  adopted  the  rules  which 
are  the  subject  of  this  proceeding  and  in 
which  the  Commission  designated  the 
CME  for  trading  in  13- Week  and  One- 
year  T-Bills,  and  the  CBT  for  trading  in 
long  term  T-Bonds,  differed  significantly 
from  the  regulatory  and  futures  market 
environment  which  prevails  today.  First, 
each  of  these  contract  market 
designations  was,  respectively,  tha 
initial  and  sole  designation  in  its 
underlying  financial  instrument,  and  the 
Commission  was  not  confronted  at  the 
time  with  the  prospect  of  duplicative 
contracts  that  might  draw  on  the  same 
deliverable  supply  in  any  delivery 
month.  Moreover,  Congress  had  not  yet 
acted  to  recognize  the  significant 
interests  of  the  Treasury  and  the  FRB 
with  respect  to  the  possible  impact 
which  futures  trading  in  United  States 
Government-issued  securities  might 
have  on  their  functions  and  obligations 
as  issuer  of  the  underlying  financial 
instruments  and  manager  of  the 
financial  markets. 


”  Upon  adoption  of  regulation  1.41,  the 
Commission  noted  its  anticipation  “that  a 
substantial  number  of  all  proposed  reviewable  rules 
will  fall  within  the  exemptions  provided  by  *  *  * 

S  1.41  and  that,  therefore,  many  of  the  burdens 
imposed  on  the  Commission  and  the  contract 
markets  by  the  addition  of  section  5a(12)  to  the  Act 
in  1974  will  be  significantly  reduced.”  41  FR  40091  at 
40092  (September  17, 1978). 


In  enacting  Section  2(a](8](B]  of  the 
Act*®  in  September,  1978,  Congress 
recognized  that  government  securities 
(including  T-Bills,  T-Notes  and  T-Bonds) 
increasingly  were  becoming  the  subject 
of  futures  trading,  and  that  the  Treasury 
and  the  FRB  had  significant  interests  in 
the  development  and  conduct  of  such 
futures  trading.*’  Accordingly,  Section 
2(a)(8)(B)  of  the  Act  requires  the 
Commission  to  maintain 
communications  with  both  agencies  for 
the  purpose  of,  among  other  things, 
“considering  the  relationships  between 
the  volume  and  nature  of  investment 
and  trading  in  contracts  of  sale  of  a 
commodity  for  future  delivery  and  in 
financial  instruments  under  the 
jurisdiction  of  such  agencies.”  Further, 
this  provision  requires  that  before 
designating  an  exchange  as  a  contract 
market  in  any  United  States 
Government-issued  security,  the 
Commission  must  provide  both  agencies 
with  at  least  45  days  to  consider  the 
designation  application,  include  any 
comments  from  the  agencies  as  part  of 
the  public  record  of  the  designation 
proceeding,  and  consider  such 
comments. 

Since  the  adoption  of  Section 
2(a][8)(B]  of  the  Act,  the  Commission 
has  engaged  in  extensive  discussions 
with  the  FRB  and  the  Treasury 
concerning  the  expansion  of  futures 
trading  in  financial  instruments.  The 
Commission  consistently  has  fulfilled  its 
obligations  under  Section  2(a](8](B]  of 
the  Act  and  has  sought  the  views  of  both 
agencies  on  numerous  issues  of  mutual 
concern. 

The  adoption  of  Section  2(a](8)(B],  as 
well  as  the  ongoing  dialogue  between 
the  Commission  and  the  Treasury  and 
FRB  which  has  ensued,'has  resulted  in 
significant  changes  in  the  Commission's 
consideration  of  designation 
applications  in  financial  futures.  In 
particular,  the  Commission  consistently 


”See  note  30,  supra. 

”For  example,  the  Senate  Committee  on 
Agriculture.  Nutrition  and  Forestry  in  reporting  on 
the  bill  to  reauthorize  the  Commission  reported 
Treasury’s  view  that: 

In  1974  it  was  not  clear  what  future  contracts 
based  on  Government  securitir  i  would  be 
designated  for  trading  on  exchanges  or  what  the 
consequences  of  such  designations  might  be.  It  is 
now  clear  that  the  volume  and  variety  of  these 
futures  contracts  have  become  significant. 

The  expansion  of  these  new  markets  must  be 
diligently  monitored  and  action  taken  as  necessary 
to  insure  the  continued  proper  and  efficient 
functioning  of  the  over-the-counter  market  and  the 
ability  of  the  Federal  Government  to  finance  the 
national  debt.  The  treasury  is  not  in  a  position 
today  to  take  whatever  actions  might  be  required  to 
insure  such  continued  proper  and  efficient 
functioning. 

S.  Rep.  No.  95-850,  95th  Cong.,  2d  Sess.  at  50-51 
(1978). 
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has  required  that  each  new  futures 
contract  based  on  a  Treasury-issued 
security  contain  rules  that  specifically 
delineate  the  months  listed  for  trading. 
This  has  been  done  in  recognition  of  the 
Commission’s  need  to  address  problems 
which  might  arise  from  duplicative 
trading  in  the  same  delivery  months  and 
to  insure  that,  if  a  contract  market 
sought  to  add  or  change  the  months 
listed  in  these  futures,  the  contract 
market  would  submit  appropriate 
amendments  to  its  rules  for  prior 
Commission  approval,  pursuant  to 
Section  5a(12]  of  the  Act. 

To  illustrate,  the  CME  was  designated 
as  a  contract  market  in  4-Year  United 
States  Treasury  Notes  on  June  19, 1979. 
One  of  the  terms  and  conditions  of  that 
contract.  Rule  3702{A],  specifically 
provides  that  the  listed  delivery  months 
shall  be  February,  May,  August  and 
November.  Similarly,  the  Commodity 
Exchange,  Inc.  was  designated  as  a 
contract  market  in  90-day  T-Bills  on 
June  19, 1979.  Rule  4  of  that  contract 
specifically  provides  that  the  listed 
delivery  months  shall  be  February,  May, 
August  and  November.  The  CBT  was 
designated  as  a  contract  market  in  4-6 
Year  United  States  Treasury  Notes  on 
June  19, 1979  and  Rule  2205.01  of  that 
contract  specifically  provides  that  the 
months  listed  for  delivery  shall  be 
March,  June,  September  and  December. 
The  Amex  Commodities  Exchange,  Inc. 
was  designated  as  a  contract  market  in 
90-Day  T-Bills  on  June  19, 1979  and  in 
20-Year  T-Bonds  on  September  1, 1979. 
Rule  1004  of  the  90-Day  T-Bill  contract 
specifically  lists  January,  April,  July  and 
October  as  the  delivery  months  and 
Rule  1104  of  the  20-year  Bond  contract 
specifically  provides  that  the  listed 
months  for  that  contract  shall  be 
February,  May,  August  and  November. 
Finally,  the  New  York  Futures 
Exchange,  Inc.  was  designated  as  a 
contract  market  in  90-Day  T-Bill  and  20- 
Year  T-Bond  futures  contracts  on  July 
15, 1980.  Rule  804  of  its  T-Bill  contract 
specifications  lists  October,  January, 
April  and  July  as  delivery  months  and 
Rule  824  of  its  T-Bond  contract 
specifications  lists  February,  May, 
August  and  November  as  delivery 
months. 

The  Commission’s  concerns  with 
respect  to  delivery  months  has  not  been 
limited  to  new  futures  contracts.  The 
Commission  has  also  been  concerned 
over  the  possibility  that  previously 
designated  contract  markets  might  seek 
to  list  additional  contract  months  which 
would  duplicate  months  traded  on  other 
markets.  In  this  connection,  on  July  11, 
1979,  the  Commission’s  Executive 
Director  wrote  to  the  CME,  stating  the 


concerns  of  the  Commission,  the  FRB, 
and  the  Treasury  over  the  possibility 
that  more  than  one  90-day  T-Bill 
contract  could  be  dependent  upon  a 
single  auction  of  90-day  United  States  T- 
Bills.  In  this  regard,  the  letter  requested 
that  the  CME  effect  changes  in  its  90- 
day  United  States  T-Bill  contract  rule 
that  would  limit  trading  to  the  four 
delivery  months  which  it  historically 
had  traded  (the  December  cyclej.^® 

In  part  this  letter  vyas  prompted  by  the 
FRB  and  the  Treasury’s  transmittal  to 
the  Commission  in  May,  1979  of  a  joint 
study  of  the  markets  for  futures  on 
securities  issued  by  the  Treasury.  One 
of  the  topics  addressed  by  the  Treasury/ 
FRB  Study  was  the  “Potential  of 
Contract  Proliferation,”  “  including  the 
addition  of  previously  unlisted  delivery 
months  to  existing  contracts.  The 
Treasury /FRB  Study  observed  that 
“(ejven  imder  the  best  of  circumstances, 
the  extension  of  trading  in  Treasury 
futures  to  new  maturity  sectors  and  to 
additional  exchanges  would  require 
careful,  step-by-step  implementation 
and  close  surveillance  of  results.  In  the 
circumstances  that  exist,  the  task 
appears  to  be  more  complicated,  since 
some  exchanges  have  less  clearly 
defined  rules  than  others,  and  the 
philosophies  with  which  they  implement 
these  rules  vary.”  The  primary  concern 
underlying  this  observation  was  the 
adequacy  of  deliverable  supply  in  these 
contracts.*®  In  this  regard,  liie  Treasury/ 
FRB  Study  noted  that  although  it  can  be 
argued  that  “the  combined  demands  for 
delivery  generated  by  several 
overlapping  futures  contracts  will  not  be 
significantly  greater  than  those 
generated  where  only  a  single  contract 
is  being  offered,  *  *  *  it  seems  more 
likely  that  a  proliferation  of  contracts 
would  lead,  in  practice,  to  enlarged  total 
demands  for  delivery.” 

In  response  to  the  concerns  expressed 
in  the  Treasury/FRB  Study,  the 

’’In  a  letter  to  the  Commission's  Office  of  the 
Secretariat  dated  February  21, 1980.  James  Kurt 
Dew,  the  CME's  Senior  Financial  Economist 
responded  that  the  CME  declined  to  make  the 
changes  requested  by  the  Commission.  Mr.  Dew 
noted  in  his  letter  that  issues  related  to  deliverable 
supply  "need  not  be  decided  immediately  *  *  *  [as 
the  CME]  has  no  immediate  intention  of  listing 
futures  contracts  in  90-day  bills  other  than  its 
current  listings.”  This  letter  was  made  part  of  the 
record  of  this  proceeding  on  July  10, 19M. 

“The  “Treasury/Federal  Reserve  Study  of 
Treasury  Futures  Markets”  (hereinafter  the 
“Treasury/FRB  Study”)  was  transmitted  to  the 
Commission  by  letter  dated  May  14, 1979  from 
Secretary  of  the  Treasury,  W.  Michael  Blumenthal 
and  Chairman  G.  William  Miller  of  the  FRB.  The 
Study  was  made  part  of  the  record  of  this 
proceeding  on  July  10, 1980. 

“Treasury/FRB  Study  at  27-30. 

*'  Id.  at  27-28. 

“/c/.  at  19-27. 

“/cf.  at  28. 


Commission’s  staff  recommended  that 
“90-day  T-bill  contracts  not  be  permitted 
to  draw  on  the  same  bill  auctions  for 
deliverable  supplies  as  existing 
contracts.  To  accomplish  that  objective 
effectively,  each  contract  proposed  for 
designation  should  specify  a  unique  set 
of  auctions  as  its  primary  source  of 
deliverable  supply.  Furthermore,  the 
specification  should  be  stated  explicitly 
in  each  such  contract  so  that,  for 
example,  any  change  in  delivery  months 
contemplated  by  an  exchange  for  a  90- 
day  bill  would  require  prior  Commission 
approval.”  **  Although  this  proposal 
specifically  addressed  only  the  90-day 
T-Bill  contracts,  the  Staff  Response  also 
considered  the  issue  of  contract 
proliferation  as  it  applied  to  futures 
trading  on  other  Treasury-issued 
securities.  While  the  staff  took  issue 
with  some  of  the  agencies’  concerns 
with  respect  to  proliferation  in  the  other 
contracts,  it  commented  that  “[ijn 
judging  the  acceptable  degree  of  overlap 
of  the  maturity  ranges  for  note  contracts 
proposed  for  designation,  we  would,  of 
course,  consider  the  comments  of  the 
Treasury  and  the  Fed.”  The  appropriate 
mechanism  for  assuring  such 
consultation  before  trading  commences 
in  duplicative  delivery  months  is 
through  the  applicable  Commission 
review  procedures  under  Section  5a(12) 
of  the  Act  and  regulation  1.41 
thereunder. 

As  noted  above,  both  agencies  which 
authored  the  Treasury/FRB  Study 
appeared  at  the  July  10  Hearing  to 
reassert  their  previous  concerns.  In 
particular,  the  Treasury  urged  that  the 
Commission  “take  whatever  action  is 
necessary  to  assure  that  trading  in  an 
increased  number  of  Treasury  bond 
futures  contracts  with  substantially  the 
same  delivery  requirements  be  deferred 
until  any  such  expansion  is  fully 
evaluated.”  ** 

The  concerns  which  underlie  the 
Commission’s  endeavors  to  maintain 
control  over  the  delivery  months  in 
which  these  financial  futures  may  be 
traded  are  significant  and  raise  serious 
questions  as  to  whether  the  interests  of 
producers,  handlers,  processors  or 
consumers  of  government  securities 
underlying  these  financial  futures  and 
traders  in  the  contracts  can  be 
protected.  The  opportimity  for 
Commission  review,  consultation  with 

**See  “CFTC  Staff  Response  to  the  Treasury /Fed 
Study:  Treasury  Futures  Markets,  ”  (June  12, 1979)  at 
33-34:  (hereinafter  the  "Staff  Response”).  The  Staff 
Response  was  made  part  of  the  record  of  this 
proceeding  on  July  10, 1980. 

“  Letter  dated  July  9, 1980  from  Robert  Carswell 
to  Chairman  Stone  re  CBT  at  2.  See  also  Letter 
dated  July  9, 1980  from  Paul  A.  Volcker,  Chairman 
of  the  FRB.  to  Chairman  Stone  at  2. 
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the  FRB  and  Treasury  and,  where 
appropriate,  public  comment,  appear  to 
be  minimal  procedural  safeguards 
necessary  to  the  Commission  in  assuring 
that  unnecessary  risks  to  the 
marketplace  not  occur. 

In  view  of  the  concerns  expressed  by 
the  Treasury,  the  sole  issuer  (Le., 
producer)  of  the  instnunents  underlying 
these  contracts,  and  by  the  FRB,  the 
largest  consumer  of  these  instruments, 
as  well  as  the  Congressional  mandate  in 
1978  that  the  Commission  consider  those 
concerns  as  directed  by  Section 
2(a)(8)(B)  of  the  Act,  the  Commission 
believes  it  is  imperative  that  the  CME 
and  CBT  submit  their  determinations  to 
schedule  new  or  additional  months  for 
trading  in  these  contracts  in  accordance 
with  the  requirements  of  Section  5a(12) 
of  the  Act  and  Commission  regulations 
thereunder.  Therefore,  the  Commission 
has  determined  that  it  cannot  permit 
these  contract  markets  to  retain  rules 
w'hich  they  have  interpreted  as  granting 
them  authority  to  schedule  new  or 
additional  contract  months  for  delivery 
without  submitting  those  determinations 
for  review  by  the  Commission. 

IV.  Alteration  of  Contract  Market  Rules 

Congress  has  charged  the  Commission 
with  broad  oversight  responsibility 
concerning  contract  market  rules 
affecting  futures  trading  and  with 
particular  obligations  to  ensure  orderly 
futures  trading  in  securities  issued  by 
the  United  States,  such  as  the  90-day 
and  One-year  T-Bills  and  20-year  T- 
Bonds  that  have  been  the  subject  of  this 
proceeding.  As  detailed  above,  the 
Commission  has  actively  carried  out  its 
responsibilities  under  Section  2(a)(8)(B) 
of  the  Act  in  order  to  elicit  and  consider 
the  views  of  the  Treasury  and  the  FRB 
in  designating  contract  markets  to  trade 
futures  contracts  in  government 
securities  and,  prior  to  designation,  to 
refine  the  terms  of  those  contracts, 
particularly  insofar  as  they  relate  to 
deliverable  supply.  The  recent  actions  of 
the  CME  and  the  CBT  regarding  the 
listing  and  trading  of  futures  contracts 
with  new  delivery  months  for  90-day  T- 
Bills  and  20-year  T-Bonds  are 
inconsistent  with  these  responsibilities. 

The  statements  and  submissions  of 
the  CME  during  this  proceeding  make 
clear  the  CME's  position  that,  under  its 
rules,  it  is  free  to  list  and  trade  futures 
contracts  calling  for  the  delivery  of  90- 
day  T-Bills  in  any  month  without 
notification  to,  or  approval  by,  the 
Commission.  The  COT  also  has  taken 
this  position  regarding  its  20-year  T- 
Bond  futures  contracts.  Each  of  these 
contract  markets  has  implemented  its 
position  by  listing  and  trading  additional 
months  in  their  contracts  for  these 


financial  instruments.  This  position  and 
practice  are  incompatible  with  the 
statutory  scheme  envisioned  for  futures 
trading  in  government  securities  and 
cannot  be  permitted  to  continue. 

Certainly,  as  the  views  expressed  by 
the  Treasury  and  the  FRB  in  this 
proceeding  indicate,  contract  terms 
relating  to  the  delivery  months  to  be 
scheduled  and  traded  under  each  of 
these  designated  contracts  are 
economically  signiHeant.  Indeed,  under 
Section  2(a)(8)(B)  of  the  Act,  the  FRB 
and  the  Treasury  have  statutorily 
recognized  interests  in  these  delivery 
terms — the  debt  financing  requirements 
of  the  United  States  and  the  continued 
efficiency  and  integrity  of  the  underlying 
market  for  governmental  securities.  In 
addition,  the  persons  trading  these 
contracts  must  be  assured  that  the  entire 
governmental  process  of  permitting 
futures  contracts  to  be  traded  in  these 
instruments  will  be  observed  as 
Congress  intended.  It  is  the 
Commission’s  responsibility  to  ensure 
that  these  interests  are  protected  and 
that  fair  dealing  in  the  marketplace  be 
assured. 

In  order  to  protect  these  interests,  and 
since  neither  the  CME  nor  the  CBT  has 
made  the  changes  in  its  rules  which  the 
Commission  requested  by  its  letters  of  ' 
July  3, 1980,  the  Commission  has 
determined  that  it  is  both  necessary  and 
appropriate  to  alter  the  rules  of  those 
contract  markets  expressly  to  require 
that  the  CME  and  CBT  not  schedule  any 
month  for  trading  in  any  futures  contract 
calling  for  the  delivery  of  a  government- 
issued  security  without  submission  of 
the  contract  market  rule,  regulation,  or 
resolution  which  would  implement  that 
determination  in  accordance  with  the 
requirements  of  Section  5a(12)  and 
applicable  Commission  regulations 
thereunder. 

In  altering  these  contract  markets' 
rules,  the  Commission  has  not  found  it 
necessary  to  reach,  and  expressly  does 
not  reach,  the  question  of  whether  the 
CME's  or  the  CBT’s  rules,  resolutions, 
interpretations  and  practices  in  listing 
and  trading  the  January  cycle  of  delivery 
months  in  the  90-day  T-Bill  contract  or 
the  August  cycle  of  delivery  months  in 
the  20-year  T-Bond  contract, 
respectively,  constitute  violations  of  any 
provision  of  the  Act  or  Commission 
regulations.^®  Nor  do  the  rules  adopted 
by  the  Commission  affect  trading  that 
has  taken  place  on  the  CME  and  COT  in 


"In  instituting  the  civil  actions  referred  to  in  n.  1 
supra,  however,  the  commission  has  stated  its 
position  that  the  actions  of  the  CME  and  CBT  in 
placing  these  rules,  resolutions,  interpretations  and 
practices  into  effect  without  prior  Commission 
approval  or  review  constitute  violations  of  Section 
5a(12)  of  the  Act  and  regulation  1.41  thereunder. 


these  cycles  prior  to  the  effective  date  of 
these  rule  alterations  or  any  trading  that 
may  take  place  in  these  cycles  after  that 
effective  date.  The  effect  of  these  rule 
alterations  is  to  make  explicit  that  on 
and  after  the  effective  date  of  these  rule 
alterations,  contract  market  action  to 
add  new  or  additional  delivery  months 
under  CME  rules  3202A  or  3602A,  or 
under  CBT  rule  1805.01  must  be 
submitted  to  the  Commission  in 
accordance  with  the  requirements  of 
Section  5a(12)  of  the  Act  and  regulation 
1,41  thereunder.  The  Commission’s 
alteration  of  the  contract  market  rules 
as  adopted  herein  differ  in  some 
respects  from  those  requested  in  its 
letters  to  the  CME  and  CBT  on  July  3, 
1980.  The  changes,  however,  are  only 
technical  in  nature  and  do  not  alter  the 
substantive  obligations  of  the  rules  as 
requested.  And,  as  indicated  above,  the 
Commission  has  determined  not  to  alter 
the  rules  or  resolutions  of  the  contract 
markets  insofar  as  they  affect  current 
trading  in  the  Janaury  cycle  of  the  90- 
day  T-Bill  contract  on  the  CME  or  in  the 
August  cycle  of  the  20-year  T-Bond 
contract  on  the  CBT. 

Accordingly,  pursuant  to  the  authority 
contained  in  sections  5a(12)  and  Ba(7)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
7a(12)  and  12a(7)  (1976),  the  Commission 
hereby  amends  Chapter  I  of  Title  17  of 
the  Code  of  Federal  Regulations,  by 
adding  a  new  Part  7  to  read  as  follows: 

PART  7— CONTRACT  MARKET  RULES 
ALTERED  OR  SUPPLEMENTED  BY 
THE  COMMISSION 

Subpart  A— General  Provisions 

Sec. 

7.1  Scope  of  rules. 

7.2  through  7.99  (Reserved). 

Subpart  B— Chicago  Mercantile  Exchange 
Rules 

7.100  Rule  3202(A). 

7.101  Rule  3602(A). 

7.102  through  7.199  (Reserved). 

Subpart  C— Board  of  Trade  of  the  City  of 
Chicago  Rules 

7.200  Rule  1805.01. 

Authority:  Sections  5a(12)  and  8a(7J  of  the 
Commodity  Exchange  Act,  7  U.S.C.  7a(t2| 
and  12a(7)  (1976). 

Subpart  A— General  Provisions 
§  7.1  Scope  of  rules. 

This  part  sets  forth  contract  market 
rules  altered  or  supplemented  by  the 
Commission  pursuant  to  Section  8a(7)  of 
the  Act. 

§§  7.2  through  7.99  [Reserved] 
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Subpart  B — Chicago  Mercantile 
Exchange  Ruies 

§7.100  Rule  3202(A). 

Rule  3202(A)  of  the  Chicago 
Mercantile  Exchange  governing  trading 
months  and  hours  in  the  contract 
market’s  13-Week  United  States 
Treasury  Bill  futures  contract  is  altered 
and  shall  hereby  provide  as  follows: 
Futures  contracts  shall  be  scheduled  for 
trading  during  such  hours  and  delivery 
in  such  months  as  may  be  determined 
by  the  Board  of  Governors,  subject  to 
the  requirement  that  all  such 
determinations  and  other  actions 
implementing  such  determinations  be 
submitted  to  the  Commodity  Futures 
Trading  Commission  in  accordance  with 
the  provisions  of  Section  5a(12]  of  the 
Commodity  Exchange  Act  and  all 
Commission  regulations  adopted 
»  thereunder, 

§  7.101  Rule  3602(A). 

Rule  3602(A]  of  the  Chicago 
Mercantile  Exchange  governing  trading 
months  and  hours  in  the  One- Year 
United  States  Treasury  Bill  futures 
contract  is  altered  and  shall  provide  as 
follows: 

Futures  contracts  shall  be  scheduled  for 
trading  during  such  hours  and  delivery 
in  such  months  as  may  be  determined 
by  the  Board  of  Governors,  subject  to 
the  requirement  that  all  such 
determinations  and  other  actions 
implementing  such  determinations  be 
submitted  to  the  Commodity  Futures 
Trading  Commission  in  accordance  with 
the  provisions  of  Section  5a(12)  of  the 
Commodity  Exchange  Act  and  all 
Commission  regulations  adopted 
thereunder, 

§§  7.102  through  7.199  (Reserved] 

Subpart  C— Board  of  Trade  of  the  City 
of  Chicago  Ruies 

§7.200  Rule  1805.01. 

Rule  1805.01  of  the  Board  of  Trade  of 
the  City  of  Chicago  governing  months 
traded  in  the  Long-Term  (20-year) 
United  States  Treasury  Bond  futures 
contract  is  altered  and  shall  provide  as 
follows: 

Trading  in  long-term  U.S.  Treasury 
bonds  may  be  scheduled  for  trading  in 
such  months  as  determined  by  the 
Financial  Instruments  Committee  or  the 
Board,  subject  to  the  requirement  that 
all  such  determinations  and  other 
actions  implementing  such 
determinations  be  submitted  to  the 
Commodity  Futures  Trading 
Commission  in  accordance  with  the 


provisions  of  Section  5a(12)  of  the 
Commodity  Exchange  Act  and  all 
Commission  regulations  adopted 
thereunder. 

The  Commission  hereby  approves 
under  Section  5a(12)  of  the  Act  these 
contract  market  rules  as  altered  and  set 
forth  above. 

The  foregoing  alterations  to  the  CME 
and  CBT  rules  are  effective  immediately 
upon  service  of  this  document  on  the 
CME  and  CBT,  respectively,  July  24, 

1980.  The  contract  markets  have  stated 
their  belief  that  they  need  not  submit 
rules  permitting  trading  in  additional 
delivery  months  for  Commission  review. 
In  these  circumstances  and  given  the 
Commission’s  responsibilities  to  ensure 
orderly  trading  of  futures  contracts  in 
government  securities  discussed  above, 
the  Commission  is  satisfied  that  it  would 
be  contrary  to  the  public  interest  to 
delay  the  effectiveness  of  these  rules  for 
any  period  of  time.  The  Commission 
believes  that  only  immediate  alteration, 
approval  and  implementation  of  these 
rules  will  ensure  that  the  provisions  and 
policies  of  the  Act  will  be  observed  as 
Congress  intended. 

Issued  by  the  Commission  on  July  24, 1980 
at  Washington,  D.C. 

Jean  A.  Webb, 

Deputy  Secretary  of  the  Commission. 
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